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SUMMARY

Olkhovenko O. I. Criminal -legal specification of a crime: refusal of a witness
to testify or refusal of an expert or translator to perform the duties assigned to
them (Article 385 of theCriminal Code of Ukraine). - Qualification research paper as
a manuscript

Thesis research for obtaining a Candidate Degree in Law, major 12.00.08
Criminal Law and Criminology; Criminal Executive Law (081 Law). i Higher
Educational InstitutiorgNational Academy of ManagementKyiv, 2017.

Thesis research is concerned with the formulation of scientifically substantiat
proposals on the improvement of relevant criminal regulations (Article 385 of tf
Criminal Code of Ukraine) and the increase of thgulatory nature efficacy of criminal
law in the field of proper provision of reliable evidence, performance of duties assign
to an expert or translator on the basis of a comprehensive and systemic degahal
specification of the crime the refusalafvitness to testify or the refusal of an expert or
translator to perform their duties.

As a result of the scientific analysis of the theoretical state of the problem, |
legislative regulation and the practice of applying the current legislation, we ha
provided proposals important for the science of criminal law, and formulated ne
provisions and conclusions. This was due to the study of 299 theoretical source:
crossexamination of legislative material, a survey of 360 undergraduate law studel
and professors of criminal law, 300 law enforcement officers, prosecutors, judge
defenders, analysis of judgments and orders made by judges in the specified catego
cases, which contain instructions on those or other provisions concerning the refuse
a witness to testify or the refusal of an expert or translator to perform their. duties

In the course of the study, it was found out the origins and history of crimin:
responsibility for the crime: the refusal of a witness to testify or the refusalexpaant
or translator to perform their duties. In order to give proper explanations of th
problem, the author used the historilegal method of investigation in order to reveal

the historical progress of the penal prohibition, the refusal of a witodsstify or the
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refusal of an expert or translator to perform their duties (Article 385 of the Crimin
Code of Ukraine). Besides, in order to cover the sources and the history of the crimi
liability of the witness, the refusal to testify or the refuslaan expert or translator to
perform the duties assigned to them, the researcher refers to the etymology of
concepts used in subsection 1.1. the first section of the thesis research. In order to
out the genesis of penal prohibitiethe refushof a witness to testify or the refusal of
an expert or translator to perform their assigned duties, the researcher uses periodiz
of the society development and statehood on the territory of Ukraine, developed
historians and lawyers, which can ere the authenticity of the history of criminal
liability for the act, stipulated by Art. 385 of the Criminal Code of Ukraine.

It was found out that the sources of criminal liability for the groundless refusal of
witness, expert, interpreter or transtato perform their duties were stipulated in Art.
172 of the Criminal Code of 1903 (characterized by actions and -tichging the
investigation and trial). Ar87 of the Criminal Code of the Ukrainian SSR in 1927
provided for criminal liability, among ber crimes, for the refusal of a withess to give
testimony to the investigating and judicial body (Part 1 of Article 87 of the Crimine
Code of the Ukrainian SSR), the refusal of an expert or translator or an attesting witn
to perform the duties imposegbon them (Part 2 of Article 87 of the Criminal Code of
the Ukrainian SSR), that is, it was an article complicated by other types of crimes. £
179 of the Criminal Code of the Ukrainian B 1960, which was entitlegWillful
evasion of a witness, axpert or an interpreter from giving testimony or performing
the duties assigned to thérfn provided decriminalization of the attesting witness.

According to the study, conducted on November 2, 1989, Art. 179 of the Crimin
Code receied a new title anche wording¢The refusal of a witness to give testimony
or an expert or trgslator to perform their dutiesthe crime under investigation was
formulated in a separate article 179 of the Criminal Code, unlike the previous versi
and characterized by actiactions and the timing of the commission of crime. Art. 385
of the Criminal Code of Ukraine in 2001, formalizes tbsential elements of the crime

¢The refusal of a witness to testify or the refusal of an expert or translator to perfo
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their dutieg, there were changes in the objective part of this crime, in relation to tt
time of the crime and its specification was expanded.

The thesis research contains the met
approach to the definin of the conceptsf@ crime¢The refusal of a withess to testify
or refusal of an expert or translator to performdh#es assigned to theénprovided for
by the article 385 of the Criminal Code of Ukraine. Proceeding from th
aforementioned principles and general conadpa crime (Article 11 of the Criminal
Code), objective and subijective features of this act, the author offers the definition
this crime ,which should be understood gistentional, prohibited by the Criminal Code
of Ukraine, actions of the subject eoaching on public relations that ensure the
conditions for proper testimony, the duties performed by an expert or translator of in-
court, during prdrial investigation, execution of enforcement proceedings.
investigation by the provisional investigaggocommission of the Verkhovnha Rada of
Ukraine, that involve the groundless refusal of a witness to testify or an expert
perform their duties within time limits specified the lave.

The candidate for a degree has substantiated the content of thdaotans of
social and legal conditionality of the prohibition: the refusal of a witness to testify ¢
refusal of an expert or interpreter to perform the duties assigrtbdrig which should
include: 1)sociccriminological i determines the state of develoent of social
relations in the specified field; conformity of the prohibition to social and
criminological realities; this prohibition is a means, a reaction to the crime, to prote
social relations; the conditionality of this prohibition is due to daegerous task of
significant harm to social relations as a result of the behavior of a certain category
people; a sufficiently high level of social danger of such behavior; relative prevalence
this crime;2) normativelegali certifies about the lality of this prohibition according
to the norms of the Constitution of Ukraine and other branches of legislation in tt
area; the norms of the Constitution of Ukraine and ti@hipition provided for by
art. 385 of the Criminal Code certifies about th&ernal logical norconsistency of this
prohibition; Art. 385 of the Criminal Code is included into the unified package witl

many norms of legislation, some of which regulate positive relationships, while othe
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establish liability fo breach of these r&ions; 3)ethical factori certifies that ethical
practices when constructing the prohibition under Art. 385 of timaial Code may be
decisive; 4xulturathistorical factor covers all the previous factors and considers th
prohibition interms of stedy development; Shternational legal factor certifies that the
prohibition provided for by ar385 of the Criminal Code is based on standard humal
rights.

The factors of social and legal conditionality of the prohibition: refusal of &
witness to testifyor refusal of an expert or translator to perform their assigned dutie
have been identified in the following way: there is a divergence of views on the gene
and special provisions of social and legal conditionality of the prohibition; that there &
contradictory judgments regarding the classification systems of the preconditions for
criminalization of acts, etc.

It certifies that this problem remains unresolved at the theoretical level.

The applicant distinguishes between the concept of "socidkegatconditionality
of the criminalization of acts" from the close notion of "criminalization of acts". The
authors give reasons that the situation existing in the field of criminal law protection
relations, which ensure conditions for proper testimgven by a witness, the
performance of duties assigned to an expert or translator in the court or during
relevant proceedings will be effective provided that the principles of the criminalizatic
of such an act are observed.

The author has examinedettexisting views on the generic object of the crime
contained in Section XVIII of the Special Part of the Criminal Code of Ukraine an
provides the generic object of these crimes. Besides, the researcher has analyze
existing views on the main direcbject of the crime, the refusal of a witness to testify
or the refusal of an expert or translator to perform their duties, and proposed
following definition: "Under the main direct object of the crime provided for by Art.
385 of the Criminal Code, therare public relationships that ensure the conditions fo
the proper testimony given by the witness, the performance by an expert or translatc

their duties in the court or during pmeal investigation, execution of enforcement
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proceedings, investigah by the provisional investigatory commission of the
Verkhovna Rada of Ukraine.

It is proved that the objective aspadit the crime described in AB85 of the
Criminal Code of Ukraine is @nacterized by two features: dgtions (refusal of a
witness fom giving testimony; groundless refusal of an expert or translator to perfor
the duties assigned to them;tB¢ time of commission of the crime during {hnal
investigation, execution of enforcement proceedings, investigation by the provisior
investgatory commission of the Verkhovna Rada of Ukraine.

On the basis of a through study of the theoretical provisions relating to the subj
of the crime, as well as views relating to the subjecthef crime provided for in
Art. 385 of the Criminal Code obkraine we have improved understanding of the
subject of the kme, provided by Art385 of the Criminal Code of Ukraine, under
which one should consider a physically criminally sane person who has reached the
of 16 years before the commission of thiene and is called as a witness, appointed by
an expert or involved as a translator (special subject) in civil, criminal, economic, a
administrative cases by the relevant body or a person and who has been warned &
criminal liability i a witness for efusal to give testimony, an expert or translator for
refusing to perform their assigned duties without good reason within the disposition
this article.

Taking into account the achievements of domestic and foreign science of crimit
law, conducted supy and study of judgments, decisions and orders of this category
cases, we have analyzed the views on the subjective aspect of the crime: refusal
witness to testify or refusal of an expert or translator to perform their duties, improv
understandig that the subjective aspect of the crime is characterized by fault in tl
form of direct intent. The author believes that this testifies that this crime refers to ¢
called acts with formal essential elements.

Thereafter, we have formulated the critdosyawhich the crimes: the refusal of a
witness to testify or the refusal of an expert or translator to perform their assigned du

(Article 385 of the Criminal Code of Ukraine) should be separated from aneatljac
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offense, stipulated in ar884 of the Cminal Code of Ukraind by object, subject,
objective asect and essential elements of these crimes.

Conducted comparative study concerning a crime provided férhy85 of the
Criminal Code of Ukraine with similar crimes of some foreign states maubssible to
define Art. 385 of the Criminal Code of Ukraine the following wording:¢Art. 385.
Refusal of a witness to testify or refusal of an expert or translator to perform their duti

1. A groundless refusal of a witness to testify, or an expertoslator to perform
their duties in court or during pretrial investigation, execution of enforcemel
proceedings, investigation by the provisional investigatory commission of tr
Verkhovna Rada (Parliament) of Ukraire, h a | | be punishable

2.A person who refuses to testify against himself/herself, members of his/h
family or close relatives, degree of relationship of which is determined by law, durir
pretrial investigation or in court, execution of enforcement proceedings, investigati
by the povisional investigatory commission of the Verkhovna Rada of Ukrainai)
not be crimnally | iabl eé

The thesis research by its nature and content regarding problem statement is
first in Ukraine complex and systematic research work that concermsiiiaallegal
specification of a crime, the refusal of a witness to testify or refusal of an expert
translator from performing their duties. Particular contribution of the author is t
formulate scientifically substantiated proposals for the impromemné the relevant
criminal law (Article 385 of the Criminal Code of Ukraine) and to increase th
regulatory nature efficacy of criminal law in the field of social relations, which ensur
conditions for the proper testimony given by a witness, and penfmenaf duties
assigned to an expert or translator.

Key words witness, expert, translator, refusal of a witness to give testimon
refusal of an expert or translator to perform the duties assigned to them, object of cri
objective aspect of a crime, sabj of crime, subjective aspect of a crime, separation

comparative legal study, essential elements of a crime.
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