AHOTALIA

®epreBa H.II. KpuminajabHa BianoBigaabHicTh 32 HOrpo3y a00 HACHJIbCTBO
monao HavyajgbHuka (crarra 405 KpuminaabHOro koaexkcy Ykpainm). —
Kpanidikamiitna HaykoBa mparisl Ha IpaBax PyKOIIUCY.

Huceprartiiss Ha 3100yTTa cTyneHs AokTopa ¢inocodii 3a creuianbHicTIO 081
«IIpaBo». — BH3 «HarionansHa akagemis ynpasmiaasy. Kuis, 2023.

Hucepraiiitna po0OoTa cnpsiMoBaHa Ha MIATOTOBKY HAyKOBO OOIpYHTOBaHHUX
MPOMO3UIIH, 10 MOKINKAHI YJOCKOHAJIUTH O3HAYEHI KPUMIHAIBHO-TIPABOBI HOPMH
(ct. 405 KK Vkpainu) Ta CyMmMiKHI NpaBOBIIHOCHHU, a TaKOX I1JIBUILEHHS
€(EeKTUBHOCTI KpPHMIHAJIBHOIO IpaBa came y cdepl BIMCHKOBUX MPAaBOBIIHOCHH,
OB’ SI3aHUX 13 TOPSAJIKOM MIJJIETIIOCT] Ta JOTPUMAHHSAM BIMCHKOBOT JUCHIMILIIHU, IO
nependayaroTh 0e310raHHe 1 HEYyXWIbHE JI0JCPKAHHS BCiMa BIICHKOBOCITYKOOBISIMU
MOPSIIKY 1 MpaBWJ, BCTAHOBJIEHUX cTaTyTaMu 30poiiHux Cun YKpaiHu Ta 1HIIHM
3aKOHOJIABCTBOM Y KpaiHU.

3MiCT aucepTaliiHoi poOOTH IPYHTYETHCS HA OCHOB1 KOMILIEKCHO1 T4 CUCTEMHOI1
KPUMIHAJIBHO-TIPABOBO1 XapaKTEPUCTUKU BIIICHKOBOTO KPUMIHAJIBHOTO
npaBornopyiieHHs, nepeadauenoro ct. 405 KK Ykpainu.

JlochipkeHHsT BUKOHAHO y MeXaX aKTyaJlbHOTO Ha CBhOTOJHI A YKpaiHu
nepiony, koiau 30poiHi Cunu Ykpainu, iHIII BIHCHKOBI (POpMYBaHHS, yTBOpEHI
BIJIMTOBITHO /IO 3aKOHIB YKpaiHH, YBeCh YKpaiHCHKHUI HApOJ BiJICTOIOIOTh CBOE MPABO
Ha ICHYBaHHA OyTH CYBEPEHHOIO, HE3JIEKHOIO, JEMOKPATHYHOIO, COLaJbHOIO,
IPaBOBOIO JAEPHKABOIO.

VY pesynbrari 341HCHEHOrO0 HayKOBOI'O aHAJI3Y TEOPETUYHOIO CTaHy O3HAYEHOI
npoOsieMH, i 3aKOHOAABYOTO PEryJIOBaHHsS, a TaKOX IMPAKTUKU 3aCTOCYBaHHS
YUHHOTO 3aKOHOJIAaBCTBa, OyJ0 HAJaHO BAXKIWBI W ICTOTHI MPOMO3MINT I HAyKU
KPUMIHAJILHOTO TIpaBa, CPOpMyIbOBaH1 HOBI MOJIOKEHHS T4 BUCHOBKH.

Ilim vac TIpoOBEAEHOIO JOCTIIKCHHS IPOBEASCHO HACKPI3HUM  OIJIS
3aKOHOJIABUOTO Marepiainy, y SKOMY HasBHI BKa3iBKU Ha TMOJOXXEHHS 1100
BIMCHKOBOTO KpUMIHajgbHOrO mpaBonopymeHHs 3a cr. 405 KK  VYkpainu,
nmpoanainizoBaHo yci 203 BHpPOKH, ONPIIIIOJAHEHI B €IMHOMY JEp>KaBHOMY PEeECTpi

CyJIOBUX pillieHb YKpainu, BuHeceHux 3 2011 mo 2022 pp. y 4yacTUHI KpUMIHAJIBHOI



BIJIMOBIJATBHOCTI 32 MOTPO3y a00 HACWIBLCTBO IIOJI0 HAdajJbHUKA Ta onmuTaHo 277
PECTIOHJICHTIB 100 03HAYEHOT MPOOIEMH.

VY xomi MOCHIPKeHHS BCTAHOBJICHO BUTOKH KPHUMIHAJIBHOI BiATIOBITAIBHOCTI 3a
BIICbKOBE KpPUMIHAJIbHE MPABOMOPYIICHHS — TMOrpo3a abo HAaCUJILCTBO OO
HavyaJIbHUKA Ta Cy4aCHUH cTaH mpooiemu (po3ain 1).

KonkpeTrnzoBaHo, 1110 cycrijibHa HEOE3MEeUHICTh BINCHKOBOTO 3JI0YMHY 3a cT. 405
KK Vkpainu xapakTepusyeTbcs BUCOKMM pIBHEM HEOE3MEKH, SIK s BIHCHKOBOTO
CepeloBHINa, TaK 1 JJIsI BOEHHOI O€3MEeKH JepkaBU B LUJIOMY, L0 Mae OyTH
BU3HAYAJILHUM [JIsl TOCUJIEHHST OOpOTHOM KpHUMIHAJIBHO-NPABOBUMH 3aco0aMu 13
B1IICBKOBOIO 3JIOUYMHHICTIO.

VY npyroMy po3aiiai aucepramiitHoi poOOTH TOCHIIHKEHO 00’ €KTHBHI, a TaKOXK
Ccy0’€KTHBHI 03HAKH BIICHKOBOTO KPUMIHAIBHOTO TIPABOMOPYIIIEHHS, Mepe10aueHOro
cT. 405 KK Ykpainu. 3’1coBaHO HasIBHI MOTJIAIN IIOA0 POAOBOr0 00’ €KTa BIICEKOBOTO
3nmounHy 3a cT. 405 KK VYkpainu Ta KOHKpeTH30BaHO Oe3mocepeHid 00’ €KT 1bOTro
3JI0YMHY B OCHOBI SIKOTO € CyCHUIbHI BIAHOCUHHU Y BIMCHKOBIN c(epi, MOCATaHHS Ha SKi
MOPYIIY€E BITHOCUHU CYOOpJMHAIIT MK KOMaHIUpaMH/HadyadlbHUKAMU 1 TJIETIMMU
iM BiIMCBKOBOCITYKOOBIISIMH, BiHICHKOBO3000B’SI3aHUMH Ta pPe3epBICTaMU TIiJ Yac
MPOXO/KEHHS HUMHU 300piB, CHPSIMOBAHMMHM Ha TMOPYLWIEHHS BINCHKOBOTO
IPaBOIOPSAAKY 1 MOB’s3aHe 3 IMOCSATAaHHSAM Ha BIJIHOCHHM IIJUIETIIOCTI, a TaKOXX Ha
KUTTS 1 3I0pPOB’S1 KOMAaHIUPIB 1 HAYAJIBLHHUKIB BCiX P1BHIB.

JlonaTKkoBUM 00OB’SA3KOBHM O€3MOCEpPeHIM 00’ €KTOM, KPIM KUTTA 1 370pOB’S
0co0M HavyaJIbHUKA/KOMAaHJIUPA, € MOr0 4ecTh, TJIHICTh K (Pi3uyHOi 0coOM B pasi
MOrPO3U TICUXOJIOTTYHOTO 4YM (PI3UYHOTO TOCSTaHHS Ha HBOTO, a TAKOX CTaTyC
BIMCHKOBOCITY>)KOOBIISI, AKUM 3000B’s13ye HOro OyTH 3aXHCHUKOM CYCHIUIBHHX
1HTEpECIB.

CTpyKTypHUMH €JIEMEHTaMH CYCIUJIBHUX BIHOCHH Oe3mocepeaHboro 00’€KTa
BIMCHKOBOTO 3JI0YMHY — MOTpo3a a00 HACWIBCTBO IOJ0 HAYallbHUKA € CyO €Kmu
(Hocii) yux 8ioHocuH. 3 0OTHOTO OOKY — 1€ BIICHKOBOCTYKOOBIT, BINCHKOBO3000B’s13aH1
Ta PE3EPBICTH MiJ Yac MPOXOHKEHHS 300piB, 5K BiAMOBIIHO A0 cT. 29-30 CraTtyTy
BHYTPIIIHBOI Ccayx0u 30poiinnx Cun YKpaiHu € OiAJIErTMMH, a TaKoX 0coow,

BH3HA4YEHI 3aKOHOM 1 1HINI OcoOM HE 3a3HaueHl KOHKPETHO 3aKOHOJABIEM 3a



CHIBYYacCTh Y IbOMY 3JIOUMHI SIK OpTraHi3aTopu, mia0yproBayl 4Yd MOCOOHUKH. 3 1HIIIOTO
OOKy — HayaJbHMKM 1 KOMaHAMPH BCIX PIBHIB, SIKI € €IWHOHAYAJIbHUKAMH Y
BIIMOBIAHUX  MIJPO3JIJIaX OpraHiB BIMCHKOBOTO YMpaBIiHHA 1 BIMCHKOBOIO
KOMaHAyBaHHS CTOCOBHO TAJErTuX iM  BIHCHKOBOCITYKOOBIIIB, HaAUICHUX
Oe3nocepeTHIMU (KOHKPETHUMH) MOBHOB)XEHHSMH 3T1THO BIATOBITHUX ITOJIOKEHb
ctaryTiB 30poiinux Cun YKpaiHu, IHIIUX aKTiB 3aKOHO/IaBCTBA.

IIpeomemom 6i0HOCUH BIACHKOBOTO 3JI0YMHY — MOrpo3a ad0 HACHIIBCTBO IIOJ0
HayaJbHUKA € CTOCYHKH (YMOBH), sKi 3a0€3IeuyloTh HEIOTOPKAHHICTh OCOOH
HavyaJlbHUKa / KOMaHIWpa 31 CTOPOHH MIUIETNIMX Y 3B’SI3Ky 3 BHUKOHAHHSM HHUMHU
000B’sI3KIB 3 BIICbKOBOi cily’kOu. I B 1bOMy, 30KpeMa, MpPOSBISETHCS COYIANbHUL
36's130k (CYCHUIBHO 3Hauylla AISJIbHICTH) SIK 3MICT BIIHOCHH, Ba)KJIMBOKO O3HAKOIO
AKOTO € 000B’SI30K MTPaBOMIPHOI MOBEIIHKU CY0’ €KTIB BiJIHOCHH.

B nmwucepramiiiniii po6oti 3ampomnonoBaHo Ha3zBy crtarti 405 KK, a Takox
IUCNO3ULII YacTUH 1-2 1i€l cTaTTi JONOBHUTH CIOBOM «KOMAHIMP» Yy HACTYIHIM
penaxuii :

«Crarta 405. Tlorpo3a a0o HACUIBCTBO LIOJI0 KOMaHOUpa a00 HayalbHUKA

1. ITorpo3a BOMBCTBOM a00 3amOISHHSIM TUIECHUX VYIIKOIKE€Hb 4M TOOO0IB
KOMAaHOUuposi a0 HAYAIIbHUKOBI, iHWill 0CO0I, IKA BUKOHYE IX NOBHOBAICEHHS Y 36 3K)
3 BUKOHAHHAM HUMU 0008’53Ki6 3 BIllCbK0OBOI cayxcOu, ab0 B3HUIICHHAM YU
MOIIKO/P)KEHHAM iX MaiiHa y 3B’43KY 3 BUKOHAaHHSM HUMHU OOOB’SI3KIB 3 BIMCHKOBOI
CITYKOH,-

2. 3anonisiHHS TUIECHUX YUIKOJ)KEHb, M000IB a00 BYMHEHHSA I1HIIUX
HACWJIBHUIIBKUX J1H 1I0JI0 KOMaHOupa ado HadalbHUKA, [HUOI 0cOOU, AKA BUKOHYE iX
NOBHOBADICEHHS, Y 3B’ I3KY 3 BUKOHAHHSAM HUMHU 00OB’SI3KIB 3 BIMCHKOBOI CITYKOH,-».

Cy0’exTamu BIMCHKOBHX 3JI0YHMHIB, nepeadadenux 4. 1-4 cr. 405 KK, MoxyTh
Oyt 3a yMOBU iX BYMHEHHS, TpPOMAAsSHU YKpaiHu (BiMICHKOBOCITYXOOBII],
BIICHKOBO3000B ’s13aH1 Ta PE3EPBICTH T Yac MPOXOHKEHHS 300piB), a B OKPEMHX
BHITQJKaX, BH3HAYCHUX YHHHUM 3aKOHOJABCTBOM, IHO3EMIIl Ta ocoOu 0Oe3
IPOMaJITHCTBA, IPUIATHI 32 CTAHOM 3JI0POB’S 1 BIKOM JI0 BIICBKOBOT CIIy>KOH, a TAKOX

1HII 0coOM, BU3HAYEHI 3aKOHOM, Yy pa3l MOPYLIEHHS BITHOCHUH MiJUIETJIOCTI, SIKI €



OJHUM 13 0a30BUX MNPUHIUIIB OYyAIBHUIITBA 1 KepiBHUILITBA 30poiHMMHU Cuiiamu
VYkpainu, iHIIKX BIiCbKOBHUX (DOPMYBaHb, yTBOPEHUX BIATIOBITHO 10 3aKOHIB Y KpaiHH.

Cy0’ekTHBHA CTOpOHA 3JI0YMHY, IOB’S3aHOTO 3 TIOTPO30I0 ab0 HACHIBCTBOM
1010 HAa4YaJIbHUKA, XapaKTePU3YETHCS YMUCHOIO BUHOIO Y BUJII MIPSMOTO YMUCIY, IO
MiATBEPKYETHCSI 3MICTOM BCI€l KUIBKOCTI OOBHHYBAJBHUX BHUPOKIB, OCKIJIBKU
BUMHEHHS 3a3HAYEHUX [Id MOXJIMBE JIUIIE 32 YMOBH, IO CY0’€KT LBOTO 3JI0YUHY
YCBIJIOMJTIOBAB CYCIIJILHO HEOE3MEUHUI XapaKTep CBO€l He3aKOHHOI Jii, mepeadaydan
il cycmisibHO HeOe3MeuH1 HACTIAKU IS BIICBKOBOTO MPABOIOPSIIKY, MOCATAI0OYNA HA
ocoOy HauaJbHHUKA / KOMaHIUpa 1 OakaB CIPUUYUHEHHS HETATUBHUX HACIIJIKIB JJIs 1X
ABTOPHUTETY, 3J0POB’S1 400 KUTTS.

Y TperboMy pO3aiIl AUCEPTAIIMHOI pOOOTH JOCIIKEHO CIelialbHI MHUTAHHS
KPUMIHAJIBHOT BIJIMOBIJIAJILHOCTI 3a IMOrpo3y a00 HACWIBCTBO IIOJAO HadaJbHUKA.
PesynbraTom ix anamizy € mpomno3uiis aucnos3uiio 4. 4 cr. 405 KK nonoBHutH
0CO0IMBO KBaI(DIKYIOUMMHU O3HAKaAMHU «IIOBTOPHOY, «13 3aCTOCYBAHHIM OO€IMPHUIIACIB
Y 1HIIMX TPEAMETIBY, «II0 COPUYMHWIN TSKKI HACAIIKW» 1 BUKJIACTU y HACTYIHIN
penaKIii:

«4. Hii, nmepenbavyeHi yaCTUHAMHU TMEPIIOK a00 IPYroro Ii€i CTaTTi, BUMHEHI
rpymorw ocid, abo nosmopHo, abo 13 3aCTOCYBaHHAM 30poi, Ooenpunacie uu iHUIUX
npeomemia, abo CNpUHUHUIU MANHCKI HACTIOKU, a00 B YMOBAaX BOEHHOTO CTaHy YW B
001i0B1l 0OCTAHOBIII,-».

Kpim Toro, y pa3i BuMHEHHs MOTpo3u a00 HACWIIbCTBA LI0JI0 HaYaJIbHUKA, KOJIH
TaKOI0 0CO0O0I0 € Ha4YaJIbHUK Yy CTaTycl BIMCHKOBOCITYXOOBIS BilichKOBOI ciry:x0Ou
npaBonopsaaky y 36poitHux Cumnax Ykpainu, Mae MICII€ [Tisl, IKa MOCSTae Ha CYCIUIbHI
BIJIHOCHHH, SIK1 MaIOTh O3HAKH JBOX 0€3M0ocepe/iHIi 00’ €KTIB, XapaKTEPHUX 3JI0UYNHAM
3a cT. 345 («Ilorpo3a abo HaCUILCTBO MO0 MPAIliBHUKA MTPABOOXOPOHHOTO OPTaHY»)
1 405 KK. lucno3uiist 3nounHiB 3a cT. 345 KK nepenbauae, mo mnocsranssi, B pasi
BYMHEHHS 3a3HAYCHOTO 3JIOYHMHY, CIIPSIMOBAHE MPOTH TMPAI[iBHUKA MPABOOXOPOHHOTO
opraHy, SKUMH € BIMCBKOBOCITYXOOBI BilicbkoBOI ciy:k0U TpaBONOPSIKY Y
36poiinux Cunax Ykpainu. OCHOBHUM Oe3rocepeiHiM 00’ €KTOM 3JI0YMHY 3a CT. 345
KK € «HopmanbHa AisUTbHICTH MPAaBOOXOPOHHUX OPTaHiB, IX aBTOPUTET, a T0JATKOBUM

00’€KTOM — IICUX1YHA HEAOTOPKAHHICTh MPALIBHUKIB PABOOXOPOHHUX OPraHiB ado ix



OJIU3BKUX POJMYIB, iX 370pOB’si». Komu & po3risgaeTscsi 3MICT O€3MocepeHboro
00’exTa 310unny, nependadenoro ct. 405 KK, To moBa iife mpo cycniiabHi BIIHOCHHH,
AK1 3aXMIIAI0Th MOPSAOK MIAJETNOCT, 3aKkpirieHnid B cT. 28-34 («HauanpHuku Ta
MiJUIeTsIl, CTaplil Ta MOJIOAMII 3a BINCHKOBUM 3BaHHsAM») CTaTyTy BHYTPIIIHBOI
ciyx6m 30poitanx Cun Ykpainu. TakuM 9MHOM Ma€ MicIie OJTHOYACHE MOCATaHHS Ha
JBa Pi3HI Oe3mnocepe/iHi 00’€KTH 3JI0YMHIB, SIKI 3HAXOIATHCS B PI3HUX PO3JLIax
Oco6mmBoi vyactuau KK. 3a Takux oOCTaBMH BUMHEHE Mijarae kKpamidikaiii 3
ypaxyBanHsMm Bumor ct. 33 KK 3a mpaBmiamMu igeanbHOT CYKYITHOCTI BUMHEHHUX
3mounHiB 3a cT. 345 1405 KK Ykpainu.

O6paza abo Hakjen MiJUIETJIOro MOA0 KOoMaHJaupa ad0 HadallbHUKA CIIOBAMH,
KECTaMH, MTUCHMOBO 200 THIIMMU JISIMU 3 METOIO CIIPUYMHUTH IIKOIy HOT0 YecTi abo
TITHOCTI Mae mependadaTd aJAMIHICTPATHBHY BIAMOBINAJIBHICT SK 32 BUYMHECHHS
BIMCHKOBOTO a/IMIHICTPAaTUBHOIO MPABOMOPYIIEHHA 3a YMOBH, IO BOHHU ([ii
M1JJIETIIOT0) HE € 3JI0Y4NHOM, TOOTO HE MICTATh O3HAK PEaIbHOT OTPO3H JIJIsl 3]I0POB’ s
1 )KUTTS] KOMaHAMpa ad0 HayaIbHUKA.

3 1I€I0 METO 3alpONOHOBAHO TONOBHUTH TaBy 13-b Koxekcy Ykpainu mpo
aJMIHICTPaTUBHI IPABOMOPYIICHHS HACTYITHUMU TTOJIOKEHHSIMMU:

«Crarts 172-21. Haknen oo komaHaupa ado HadaJbHUKA» - HAKJIEM, TOOTO
MOIUPEHHS Y Oy 1b-gK1¥ OopMi 3aB1IOMO HEMPABANBUX BUTAIIOK, SIK1 TAHBOJIATH 0CO0Y
KOMaHupa 41 Ha4aJlbHUKA, 200 1HIIIY 0CO0Y, sIka BUKOHYE X TOBHOBAXXEHHS Y 3B’ SI3KY
3 BUKOHAHHSIM HUMU 000B’sI3K1B 3 BIMCHKOBOI CiIy)K0u» Ta ctatTero 172-22. («Ob6paza
KOMaHupa abo HavalbHUKa») - 00pa3a, TOOTO yMUCHE IPUHMKEHHS YECTi 1 T1AHOCTI
KOMaHJIMpa 9¥ Ha4aJIbHUKA, 00 1HITY 0c00Y, ka BUKOHYE X TTOBHOBAXEHHS Y 3B’ SI3KY
3 BUKOHAHHSIM HUMU 00O0B’SI3K1B 3 BINCHKOBOI CITYKOM».

VY yeTBepTOMY PO3/ILI qUCEPTAIITHOT POOOTH AOCTIHKEHO 3aX0 11 KPUMIHAIBHO-
IIPaBOBOI0 XapaKTepy, 1110 3aCTOCOBYIOTHCS /10 0C10, sSIKi BUNHUIIN BIMCHKOBHUH 3JI0YUH
— morpo3a abo HaCUJIBCTBO 11010 HAYAIHHUKA.

Amnani3 cynoBoi npaktuku (2014-2021 p.) 3a BUMHEHHs 37104MHIB 32 4. 1-4 cT. 405
KK Ykpainu cBiT4UTh, 1110 B MEPEBAXKH1MA OLTBIIIOCTI CYU BUHOCHJIU TTIOKapaHHS 010
ounpmocti 3 177 3acyakeHuX BiMCHKOBOCTYXOOBIIB, sIKI OyJlu HE CHIBMIpHUMH 13

CYCIUJIBHOIO HEOE3MEKOI0 MOrpo3 1 HaCKJIbCTBA MPOTH KOMAaHAUPIB/HAYAIBHUKIB 1 HE



BpPaxOBYBaJU BIJMOBIIHUM YHMHOM, 1110 BKa3aHi 3JIOYMHW BUYMHSJIMCH 1] 4Yac il Ha
TEPUTOPIi IepKaBU 0COOIMBOTO TIEPIOTY, 110 € OOCTABUHOIO, sIKa OOTSKY€E TTOKapaHHS,
KOJH MPOTH YKpaiHM HUHI 3MIHCHIOETHCS arpecuBHA BiifHa 31 CTOPOHHM POCIHCHKOL
deneparntii. Tomy, KpuUMIHAJIbHA TMOJITHKA CYIIB TPH PO3TJAAl BIMCHKOBHX
KpUMIHAIBHUX MpaBonopyieHs (3nmounHiB 3a cT. 405 KK) mignsrae koperyBanHio B
CTOPOHY CYBOPOCTI BIOyBaHHsSI BHMHECEHHX IIOKapaHb, OUIBIIOI iX €()EeKTHBHOCTI
(0OBMHYBAJLHUX BUPOKIB) Ha 3aM00IraHHs KPUMIHAIIBHUM MPABOTIOPYIICHHSIM CEPe/I
BIMICHKOBOCITYKOOBIIIB.

OnHovyacHO TpakTHKa 3aCTOCYBaHHS cyaaMu YKpaiHu BuUMor cT. 45-49 KK
VYKkpaiHu CBiIUWTH, 110 3a3HAYEHI [IJICTABM 3BUIBHEHHS Bl KPUMIHAIBHOT
BIJIMOB1AAIBHOCT] BIMCHKOBOCITYKOOBIIIB 32 BUNHECHHS 3JI0YMHIB, IepeadadyeHuX 4. 1-
4 ct. 405 KK, He 3acTOCOBYBAJIMCh, OCKUJIBKU IMOCATAIOTh Ha 0a30BUI MPUHIIMI
BIMCHKOBO1 CTPYKTYpPH - €IMHOHAYAJIbHICTh, AKUH €, OPSJI 3 IHIIUMHU, OCHOBOIO IS
BIICHKOBOT TUCIUILIIHH.

Kpim Toro, aHaniz cyZoBOi MPAaKTHKU CBIIYUTH PO HEOOXITHICTD I1IBUILIECHHS
MIHIMAJIBHOI MEXI1 IMOKapaHHs Y BU1 1M030aBJIEHHS BOJII HA IEBHUI CTPOK 3a 4. 4 CT.
405 KK VYkpaiau 3 5-Tu 10 6-TH pOKIB 32 BUMHEHHSI MTOTPO3U a00 HACUIIHCTBA 100
HayaJbHUKA, BYUMHEHI IPYIOI0 0Ci0, a00 MOBTOPHO, a00 13 3aCTOCYBaHHSAM 30pOi UM
Ooempunacis, a00 CIPUYNHWIM TSKKI HACTIIKH, 200 B YMOBaX BOEHHOTO CTaHy YU B
0010B1I1 0OCTaHOBLII.

Ha miacTaBi npoBeieHOro aHami3y HEOOX1IHO:

- c(OPMYITIOBATH MOHATTS, CYTh 1 3MICT BIHCHKOBO-KPUMIHAIBHOI MOJITUKH IIO0
BIMCHKOBOCITYKOOBIIIB, SIKI BUMHWIIM BIMCHKOBI 3JI0YMHHM 1, 30kpema, 3a cT. 405 KK
VYkpainu;

- BU3HAYWUTH IPHUHIINAIM, 3aBJAaHHS 1 OCHOBHI HAIIPSIMKH peari3allii BiCHKOBO-
KPUMIHAJIbHOT TIOJIITUKH;

- mornuMOWTH HAYKOBI JOCHIDKEHHS 1HAWBimyami3amii 1 gaudepeHriaiii
KPUMIHAJIBHO1 BIJIMOBIIAIBHOCTI BIHCHKOBOCTY>KOOBIIIB;

- peaHiMyBaTH CUCTEMY 1 CTPYKTYpPY OpraHiB BINCHKOBOI IOCTHIII] K IHCTUTYTIB

BiIICHKOBO-KPUMIHAIBHOI MOMITUKY B YKpaiHi.



3a xapakTepoM W 3MICTOM JOCHII)KEHHS AMcCepTalliiiHa poOoTa € Mepiiol B
VYkpaini Bce61YHOI0 KOMIUIEKCHOIO Ta CHCTEMHOI0 HAayKOBO-OCIITHOIO TIPAIICTO, 110
MPUCBSYCHA KPUMIHAJIBHIA BIAMOBITANBHOCTI 3a MOrpo3y ab0 HACHIBCTBO IIOJO
HayaiabHUKa 3a cT. 405 KK Ykpainu. KoHkpeTHHII BHECOK y HayKOBE pPO3pOoOJICHHS
JaHOi MpobieMu nossrae y popMysroBaHHI HAYKOBO OOTPYHTOBAHUX MPOIO3UIIIH, IO
CIPsIMOBaH1 Ha yJIOCKOHAJICHHS! 03HAYEHUX KPUMIHAIBHO-TIpaBOBUX HOPM (cT. 405 KK
VYkpainu), a TakoXX MIABUIIEHHS e(EeKTUBHOCTI ¥ PEryJsTUBHOI CYTHOCTI
KPUMIHAIBHOTO IIPaBa caMe B 03HaUEHIN cdepi.

Kniouoei cnoesa: BiiicbkoBe KpUMiHaIbHE MTPABONOPYILICHHS, BINCHKOBHH 3JI0UHH,
norpo3a abo HaCHJIBCTBO MIOJ0 HAaYaJIbHUKA, TOPSIOK HECEHHS a00 MPOXOKEHHS
BIMICHKOBOT CITy>kOM, KBamiikailisi BIHCHKOBOTO MPaBONOPYILIECHHS, BOEHHA Oe3meka

VYkpainu, ckiia BINCHKOBOTO 3JI0YUHY.

SUMMARY
Fierieva N.P. Criminal liability for threat or violence against a superior
(Article 405 of the Criminal Code of Ukraine). — Qualifying scientific work as the
manuscript.
Dissertation for the degree of Doctor of Philosophy in the speciality 081 "Law".
— National Academy of Management. Kyiv. 2023

This dissertation is aimed at preparing scientifically based proposals aimed at
improving the said criminal law provisions (Article 405 of the CC of Ukraine) and
related legal relations, and also at improving the efficiency of criminal law specifically
in the area of military legal relations related to the chain of command and compliance
with military discipline, which provide for impeccable and strict compliance by all
servicemen with the procedure and rules established by the statutes of the Armed
Forces of Ukraine and other legislation of Ukraine.

The content of this dissertation is based on a comprehensive and systematic
criminal law characterisation of the military criminal offence under Article 405 of the

Criminal Code of Ukraine.



The research was carried out within the framework of the current period for
Ukraine, when the Armed Forces of Ukraine, other military formations established in
accordance with the laws of Ukraine, and the entire Ukrainian people are defending
their right to exist as a sovereign, independent, democratic, social, and legal state.

As a result of the scientific analysis of the theoretical state of the issue, its
legislative regulation, and the practice of application of current legislation, the author
makes important and substantial proposals for the science of criminal law, and
formulates new provisions and conclusions.

In the course of the study, the author conducted a cross-cutting review of the
legislative material containing references to the provisions on military criminal
offences under Article 405 of the Criminal Code of Ukraine, analysed all 203 verdicts
published in the Unified State Register of Court Decisions of Ukraine delivered
between 2011 and 2022 in terms of criminal liability for threatening or violence
against a superior, and interviewed 277 respondents on the issue.

The study established the origins of criminal liability for the military criminal
offence of threatening or using violence against a superior and the current state of the
problem (Section 1).

The author specifies that the social danger of a military offence under Article 405
of the CC of Ukraine is characterised by a high level of danger both for the military
environment and for the military security of the State as a whole, which should be
decisive for strengthening the fight against war crime by criminal law means.

The second chapter of the thesis examines the objective and subjective features of
the military criminal offence under Article 405 of the CC of Ukraine. The author
clarifies the existing views on the generic object of a war crime under Art. 405 of the
Criminal Code of Ukraine and specifies the direct object of this crime based on public
relations in the military sphere, an encroachment on which violates the relations of
subordination between commanders/leaders and subordinate servicemen, persons
liable for military service and reservists during their training aimed at violation of
military law and order and is associated with an encroachment on the relations of

subordination, as well as on the life and health of commanders and leaders of all levels.



An additional mandatory direct object, in addition to the life and health of the
person of the superior/commander, is his honour, dignity as an individual in case of a
threat of psychological or physical attack on him, as well as the status of a serviceman,
which obliges him to be a defender of public interests.

The structural elements of the social relations of the direct object of a military
crime - a threat or violence against a superior - are the subjects (carriers) of these
relations. On the one hand, these are servicemen, persons liable for military service
and reservists during training, who are subordinate in accordance with Articles 29-
30 of the Statute of Internal Service of the Armed Forces of Ukraine, as well as persons
defined by law and other persons not specifically mentioned by the legislator for
complicity in this crime as organisers, instigators or aiders. On the other hand, chiefs
and commanders of all levels who are the sole commanders in the relevant units of
military administration and military command in relation to their subordinate
servicemen, who are vested with direct (specific) powers in accordance with the
relevant provisions of the statutes of the Armed Forces of Ukraine and other legislative
acts.

The subject of the relationship of a military crime - threat or violence against a
superior is the relationship (conditions) that ensure the inviolability of the person of a
superior / commander by subordinates in connection with the performance of their
military service duties. And this, in particular, manifests social connection (socially
significant activity) as the content of relations, an important feature of which is the
obligation of lawful behaviour of the subjects of relations.

In this thesis, it is proposed to supplement the title of Article 405 of the CC, as
well as the dispositions of Parts 1-2 of this Article with the word "commander" in the
following wording:

"Article 405. Threat or violence against a commander or superior:

1. Threatening to Kill or inflict bodily harm or beatings on a commander or
superior officer, or other person exercising their authority in connection with the
performance of their military service duties, or to destroy or damage their property in

connection with the performance of their military service duties,-



2. Infliction of bodily harm, beatings or other violent acts against a commander or
superior, or other person exercising their authority, in connection with the
performance of their military service duties.-

Subjects of war crimes under parts 1-4 of Art. 405 of the CCU may be, subject to
their commission, citizens of Ukraine (servicemen, persons liable for military service
and reservists during training), and in certain cases, as defined by the current
legislation, foreigners and stateless persons fit for military service by health and age,
as well as other persons defined by law, in case of violation of the relationship of
subordination, which is one of the basic principles of construction and management of
the Armed Forces of Ukraine, other military formations established in accordance with
the laws of Ukraine.

The subjective side of the offence of threatening or using violence against a
superior is characterised by intentional guilt in the form of direct intent, which is
confirmed by the content of the entire number of convictions, since the commission of
these actions is possible only if that the perpetrator of this crime was aware of the
socially dangerous nature of his/her illegal action, foresaw its socially dangerous
consequences for military order, encroaching on the person of the superior/commander
and wished to cause negative consequences for their authority, health or life.

The third section of the thesis examines special issues of criminal liability for
threatening or using violence against a superior. The result of their analysis is the
proposal to supplement the disposition of Part 4 of Art. 405 of the CC with special
qualifying features "repeatedly”, "with the use of ammunition or other objects", "which
caused grave consequences" and to set out in the following wording:

"4, Acts envisaged by parts one or two of this Article, committed by a group of
persons, or repeatedly, or with the use of weapons, ammunition or other objects, or
which caused grave consequences, or in martial law or in a combat situation,-*

In addition, in the case of a threat or violence against a superior, when such a
person is a superior in the status of a serviceman of the Military Law Enforcement
Service in the Armed Forces of Ukraine, an action is committed that encroaches on
public relations, which have the characteristics of two direct objects characteristic of

crimes under Articles 345 ("Threat or violence against a law enforcement officer") and



405 of the CC. The disposition of crimes under Art. 345 of the CC stipulates that the
offence, if committed, is directed against a law enforcement officer, which are military
personnel of the Military Law Enforcement Service in the Armed Forces of Ukraine.
The main direct object of the offence under Article 345 of the CC is "normal activity
of law enforcement agencies, their authority, and an additional object is the mental
integrity of law enforcement officers or their close relatives, their health”. When
considering the content of the direct object of the offence under Article 405 of the CC,
we are talking about social relations that protect the order of subordination enshrined
in Articles 28-34 ("Superiors and subordinates, senior and junior in military rank™) of
the Statute of the Internal Service of the Armed Forces of Ukraine. Thus, there is a
simultaneous encroachment on two different direct objects of crimes, which are located
in different sections of the Special Part of the CC. In such circumstances, the offence
Is subject to qualification in accordance with the requirements of Article 33 of the CC
according to the rules of the ideal totality of crimes under Articles 345 and 405 of the
CC of Ukraine.

Insult or slander of a subordinate against a commander or superior by words,
gestures, in writing or other actions with the aim of causing damage to his/her honour
or dignity should be subject to administrative liability as a military administrative
offence, provided that they (the subordinate's actions) do not constitute a crime, i.e. do
not contain signs of a real threat to the health and life of the commander or superior.

To this end, it is proposed to supplement Chapter 13-B of the Code of Ukraine on
Administrative Offences with the following provisions:

"Article 172-21. Defamation of a commander or superior” - defamation, i.e.
dissemination in any form of deliberately false statements that defame the person of a
commander or superior, or another person who exercises their authority in connection
with the performance of their military service duties" and Article 172-22. ("Insult to a
commander or superior") - insult, i.e. deliberate humiliation of the honour and dignity
of a commander or superior, or other person exercising their authority in connection

with the performance of their duties in military service".



The fourth chapter of the thesis examines the criminal law measures applied to
persons who have committed a military offence of threatening or using violence against
a superior.

The analysis of court practice (2014-2021) for crimes under parts 1-4 of Art. 405
of the Criminal Code of Ukraine shows that, in the opinion of the thesis, the courts
overwhelmingly sentenced the majority of 177 convicted servicemen to punishments
that were disproportionate to the public danger of threats and violence against
commanders/superiors and did not take into account that these crimes were committed
during a special period on the territory of the state, which is a circumstance that
aggravates punishment when the Russian Federation is currently waging an aggressive
war against Ukraine. Therefore, the criminal policy of the courts when considering
military criminal offences (crimes under Article 405 of the CCU) should be adjusted
towards the severity of the sentences imposed, their greater effectiveness (convictions)
in preventing criminal offences among military personnel.

At the same time, the practice of application by the courts of Ukraine of the
requirements of Articles 45-49 of the CC of Ukraine shows that these grounds for
exemption from criminal liability of servicemen for committing crimes under Parts 1-
4 of Article 405 of the CC have not been applied, as they encroach on the basic
principle of the military structure - unity of command, which is, among other things,
the basis for military discipline.

In addition, the analysis of court practice shows the need to increase the minimum
penalty of imprisonment for a fixed term under Part 4 of Article 405 of the CC of
Ukraine from 5 to 6 years for threats or violence against a superior committed by a
group of persons, or repeatedly, or with the use of weapons or ammunition, or which
caused grave consequences, or in martial law or combat situations.

Based on the analysis, it is necessary to

- to formulate the concept, essence and content of military criminal policy in
relation to servicemen who have committed war crimes and, in particular, under Article
405 of the CC of Ukraine

- to define the principles, tasks and main directions of implementation of military

criminal policy;



- to deepen scientific research on individualisation and differentiation of criminal
liability of servicemen;

- to revive the system and structure of military justice bodies as institutions of
military criminal policy in Ukraine.

By the nature and content of the study, the thesis is the first comprehensive and
systematic research work in Ukraine on criminal liability for threatening or using
violence against a superior under Article 405 of the Criminal Code of Ukraine. The
specific contribution to the scientific development of this issue is the formulation of
scientifically sound proposals aimed at improving the specified criminal law provisions
(Article 405 of the CC of Ukraine), as well as at increasing the efficiency and
regulatory nature of criminal law in this particular area.

Key words: military criminal offence, military crime, threat or violence against a
superior, procedure for performing or completing military service, qualification of a

military offence, military security of Ukraine, corpus delicti of a military crime.



